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Dear Mr. Lyall:

Re:_____Municipal Regulation of Energy Efficient Building Construction

Aird & Berlis LLP represents the Residential Construction Council of Ontario (“RESCON”), 
an association representing the interests of low rise and multifamily residential builders in 
Ontario. RESCON is committed to removing barriers to new construction, eliminating 
unnecessary costs and promoting innovation in materials and methods.

RESCON has asked for our legal opinion with respect to the following questions in relation 
to municipal regulation of energy efficiency materials and standards related to the 
construction of buildings in Ontario:

1. Can municipalities impose on land developers/builders a construction standard for 
energy efficiency which exceeds the Building Code?

a. Can environmental sustainability measures be characterized as “building 
standards” under the Building Code regarding the “construction of 
buildings” and subject to s. 35 of the Building Code Act, 1992 (“BCA” or 
“Act”)?

i. Are such measures permitted by subsections 41(7) [site plan] or 
51(24) [subdivision] of the Planning Act?

ii. As site plan and subdivision agreements are not “applicable law”, is 
it lawful for such agreements to link occupancy permits to such 
energy efficiency construction?

2. Given that the Building Code allows for a variety of measures to conform with its 
environmental standards, can municipalities require one standard brand of energy 
efficiency to the exclusion of other approved equivalent standards?

a. Would such contravene the federal Competition Act?

3. Upon what authority has the City of Toronto adopted its “Green Standard”? Are all 
provisions in the “Green Standard” within the City of Toronto’s legislative * 1
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3. Upon what authority has the City of Toronto adopted its “Green Standard”? Are all 
provisions in the “Green Standard" within the City of Toronto’s legislative 
authority? Can other municipalities adopt Toronto’s “Green Standard”, or is this 
standard only allowed in Toronto pursuant to the unique provisions in the City of 
Toronto Act, 2006?

4. What is the anticipated impact of Bill 68’s proposed addition of s. 97.1 
(“Environmental Standards; Construction of Buildings”) to the Municipal Act, 2001?

A final issue dealing generally with “liability” matters will be addressed under separate 
cover.

BRIEF ANSWER

We are of the opinion that municipalities do not have the authority to impose on land 
developers/builders a construction standard for energy efficiency which exceeds the 
Building Code. The Building Code governs construction-related environmental 
sustainability measures, which means that such measures are beyond municipalities’ 
regulatory authority. Furthermore, sections 41 and 51 of the Planning Acf do not grant 
municipalities the authority to regulate energy efficiency construction as part of their site 
plan control or draft plan of subdivision processes. Similarly, municipalities do not have 
the authority to link occupancy permits to energy efficient construction other than to note 
same be Code compliant.

We also conclude that municipalities do not have the authority to require that energy 
efficiency be supplied or measured according to one particular brand to the exclusion of 
other approved equivalent standards that are set out in the Building Code. However, this 
is not a contravention of the Competition Act1 2 as the Competition Act does not apply to 
municipalities.

Like other municipalities, the City of Toronto does not have the authority to impose 
construction standards for energy efficiency through its Green Standard. The City of 
Toronto Act, 20063 does not grant the City of Toronto enhanced legislative power in 
relation to construction of buildings.

Finally, we conclude that Bill 68 will only have limited impact on municipalities’ powers to 
regulate energy efficient construction of buildings.

1 R.S.O. 1990, c. P.13

2 R.S.C. 1985, c. C-34.
3S.O. 2006, c. 11, Sched. A
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DISCUSSION AND ANALYSIS

1. Municipalities do not have the authority to impose on land 
developers/builders a construction standard for energy efficiency which 
exceeds the Building Code

The Building Code governs environmental sustainability measures, which means that 
such measures are beyond municipalities’ regulatory authority.

Environmental sustainability measures that relate to the construction of buildings are 
“building standards” under the Building Code and are accordingly subject to s. 35 of the 
BCA4 which means that municipalities may not pass by-laws include environmental 
sustainability measures related to building construction.

The legal framework for building and construction regulation in Ontario is set out in the 
BCA. The BCA establishes the duties and powers of those enforcing construction 
regulations in the province, and also the duties and rights of those subject to construction 
regulation.

The Ontario Building Code5 is a regulation made pursuant to s. 34 of the BCA. Subsection 
34(5) of the BCA provides that the purposes of the Building Code are to establish:

• standards for public health and safety, fire protection, structural 
sufficiency, conservation, including, without limitation, energy and water 
conservation, and environmental integrity;

• barrier-free requirements; and

• processes for the enforcement of the standards and requirements.

Subsection 34(1) of the BCA provides the broad authority to make regulations governing 
standards for the construction and demolition of buildings, including regulations 
“governing the manner of construction and types and quality of materials used therein”.6

The BCA provides a broad definition of “construction” in subsection 1(1):

“construct” means to do anything in the erection, installation, extension or 
material alteration or repair of a building and includes the installation of a 
building unit fabricated or moved from elsewhere and “construction" has a 
corresponding meaning

4 S O. 1992, c. 23.

5 O. Reg. 332/12 (the “Building Code”).

6 See in particular s. 34(1 )3 of the BCA.
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The Building Code contains the technical specifications for the construction of buildings, 
including the types and standards of materials and systems that may be used in the 
construction of buildings.

In 2016, the Ministry of Municipal Affairs amended Part 12 of the Building Code to require 
energy efficient construction of buildings in Ontario and issued Supplementary Standard 
SB-12 “Energy Efficiency for Housing” detailing the new energy efficiency standards.7

Articles 12.2.1.1 and 12.2.1.2 of the Building Code provide that buildings must meet 
certain energy efficiency requirements. Article 12.2.1.1 of the Building Code applies to 
construction for which a permit was applied for before January 1, 2017. Article 12.2.1.2 of 
the Building Code applies to construction for which a permit was applied for after 
December 31,2016.

Sentence 12.2.1.1(2) of the Building Code provide that the energy efficiency of 
all buildings must conform to Division 1 and Division 2 or 4 of the Ministry’s 
Supplementary Standard SB-10, “Energy Efficiency Supplement”.8 Sentence 12.2.1.2(2) 
of the Building Code imposes a stricter energy efficiency standard, based on the Ministry’s 
Supplementary Standard SB-10.

Sentences 12.2.1.1(3) and 12.2.1.2(3) of the Building Code provide that buildings the 
energy efficiency of buildings must either meet a particular performance level when 
evaluated in accordance with Natural Resources Canada’s “EnerGuide for New Houses: 
Administrative and Technical Procedures” or conform to the Ministry of Municipal Affairs’ 
Supplementary Standard SB-12.

Supplementary Standard SB-12 provides for four different options to measure energy 
efficiency compliance for housing: Prescriptive, Performance, Energy Star for New Homes 
v12.1 or v12.6, and the R-2000 (2012) Standard.9

While municipalities have some power to enact building by-laws, this power is limited to 
local matters of administration and enforcement. The BCA is clear that its provisions and 
the Building Code take precedence over all municipal by-laws respecting the construction 
or demolition of buildings. Section 35 of the BCA states:

35. (1) This Act and the building code supersede all municipal by-laws 
respecting the construction or demolition of buildings.

As noted above, the Building Code imposes environmental efficiency standards under 
Articles 12.2.1.1 and 12.2.1.2, and that such standards and methods for measuring 
compliance are clearly set out in Supplementary Standards SB-10 and SB-12.

7 Ontario, Minister of Municipal Affairs, “Energy Efficiency for Housing”, Supplementary Standard 
SB-12 (Toronto: MMA, July 7, 2016) (“Supplementary Standard SB-12”).

8 Ontario, Minister of Municipal Affairs and Housing, “Energy Efficiency Supplement”, 
Supplementary Standard SB-10 (Toronto: MMA, July 1,2011) (“Supplementary Standard SB-10”).

9 See Chapters 2 and 3 of Supplementary Standard SB-12, supra note 7.
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Accordingly, by reason of s. 35 of the BCA, we conclude that a municipality does not have 
the authority to legislate in relation to environmental sustainability measures that fall within 
the broad scope of the Building Code, particularly when it comes to prescribing specific 
construction materials or methods for measuring compliance.

Sections 41 and 51 of the Planning Act do not grant municipalities the authority to 
regulate energy efficiency construction

The Site Plan Control provisions under the Planning Act permit municipalities to regulate 
certain matters related to building and site development. These items are set out in 
subsection 41(4), which grants municipalities the power to approve site plans, and in 
subsection 41(7), which permits municipalities to impose conditions on site plan approval.

Subsection 41(4) authorizes municipalities (and/or the Ontario Municipal Board) to 
approve plans or drawings containing certain, specified information before development 
may be undertaken in the municipality. Subsection 41(4.1) establishes a limit on the 
subject matter and information required in the site plan drawings contemplated in s. 
41(4)2, restricting the municipality’s site plan approval power to planning issues and not 
the manner of construction or standards of construction.

Pursuant to subclause 41(4)2(d) of the Planning Act, municipalities have the power to 
regulate in relation to exterior design:

(d) matters relating to exterior design, including without limitation the 
character, scale, appearance and design features of buildings, and their 
sustainable design, but only to the extent that it is a matter of exterior 
design, if an official plan and a by-law passed under subsection (2) that 
both contain provisions relating to such matters are in effect in the 
municipality;

The relevant meaning of the word “design” is “the selection and arrangement of artistic or 
functional elements making up a work of art, machine, etc."10

This power is limited by subsection 41(4.1) of the Planning Act, which reiterates the 
division between provincial and municipal areas of regulation set out in section 35 of the 
BCA. The manner of construction and standards of construction, including construction 
materials and systems, are prescribed by the Ontario Building Code alone. Subsection 
41 (4.1) of the Planning Act provides:

41. (4.1) The following matters relating to buildings described in paragraph 
2 of subsection (4) are not subject to site plan control:

3. The manner of construction and standards for construction.

10 Canadian Oxford Dictionary, Second Edition
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Subsection 41(4.1) was first added to the Planning Act and came into force in 2005 by 
way of the Building Code Statute Law Amendment Act, 2002, S.O. 2002, c. 9 (Bill 124) 
which provided:

(4.1) The colour, texture and type of materials, window detail, construction 
details, architectural detail and interior design of buildings described in 
paragraph 2 of subsection (4) are not subject to site plan control.

Section 41 was again amended by An Act to Amend the Planning Act and the 
Conservation of Land Act, 2006 (Bill 51 ).11 These amendments included the addition of 
subclauses (d)-(f) under s. 41(4) and the amendment of s. 41(4.1) to its current form. 
These amendments represent a refinement of the legislative scheme governing municipal 
power over matters of site plan control but, because of s. 35 of the BCA, cannot be read 
as granting municipalities the authority to prescribe matters already dealt with under the 
Building Code.

Pursuant to s. 51(24), of the Planning Act, municipalities must have “regard to” energy 
efficiency when considering draft plans of subdivision. Subsection 51(24) of the Planning 
Act provides:

51. (24) In considering a draft plan of subdivision, regard shall be had, 
among other matters, to the health, safety, convenience, accessibility for 
persons with disabilities and welfare of the present and future inhabitants of 
the municipality and to,

(I) the extent to which the plan’s design optimizes the available 
supply, means of supplying, efficient use and conservation of 
energy...

Clause 51 (24)(l) has been considered by the Ontario Municipal Board (the “Board”) on few 
occasions. In one example, the Board found that the criterion in Clause 51(24)(l) had been 
met based on evidence from an expert planner the lots in the draft plan of subdivision 
were south facing and had solar gain potential.12 In another case, the Board found that the 
criterion in Clause 51 (24)(l) had been met based on evidence that the subject property’s 
urban location with good pedestrian access to public transit, local shops and amenities 
would minimize car use, and that “the energy efficiency of new homes often far exceeds 
that of older homes”.13

These decisions illustrate that the scope of the authority granted to municipalities pursuant 
to s. 51 (24)(l) is general in nature and does not extend to the complex and technical 
details contemplated under the Building Code.

11 S.O. 2006, c.23 (“Bill 51”).

12 Re McNally, (2001) 65 O.M.B.R. 225 at paras. 57 and 66.

13 Lehrer v. Bunea, 2.007 CarswellOnt 3355 at paras. 30 and 76.
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As noted, a municipality’s authority to address exterior design with respect to its site plan 
control powers was revised in 2006 by Bill 51. Clause 51 (24)(l) was also added to the 
Planning Act by Bill 51 in 2006.

When introducing Bill 51 for second reading, the Hon. John Gerretsen, Minister of 
Municipal Affairs and Housing at the time, emphasized the new powers that municipalities 
would have to consider exterior design aesthetics as part of its site plan control process:

As I've already mentioned, through official plan policies, municipalities 
could consider the exterior design of buildings. It will allow for consideration 
of the character, scale and appearance of proposed buildings in relation to 
the surrounding environment. Quite often in the past, when a municipal 
council has been dealing with a zoning issue or an official plan matter or a 
site plan control matter, particularly with respect to site plan control, it could 
only look at the exterior features surrounding the actual development, but 
not at issues such as how the development fits into the rest of the 
community, into the rest of the streetscape. This is one of those powers 
that I believe in the long run can be very effectively used by 
municipalities.14 (emphasis added)

The scheme set out above clearly draws a line between the design of a building and the 
“manner of construction and standards for construction” of a building.

While municipalities have the authority to regulate the character, scale and appearance of 
development through the site plan process, they do not have the authority to regulate the 
actual materials used in construction.

Similarly, while municipalities may have regard to, amongst other matters, the “means of 
supplying, efficient use and conservation of energy” as part of the draft plan of subdivision 
process in a broad and general sense, a line is drawn by s. 35 of the BCA and accordingly 
this authority does not extend to include any matters already dealt with under the Building 
Code as outlined above.

It is unlawful for site plan or subdivision agreements to link occupancy permits to 
energy efficient construction

Building permits are issued pursuant to section 8 of the BCA. Under this section, a 
building may only be constructed or demolished once a permit has been issued by the 
chief building official. Subsection 8(2) of the BCA requires a chief building official to issue 
a building permit as long as certain requirements are met, including that the proposed 
building, construction or demolition does not contravene the BCA, the Building Code and 
“any other applicable law”. “Applicable law” is defined in sentence 14.1.3(1) of the 
Building Code and does not include site plan or subdivision agreements entered into 
pursuant to sections 41 or 51 of the Planning Act.

14 Ontario, Legislative Assembly, Official Report of Debates (Hansard), 38th Pari., 2nd Sess. (19 
April 2006) (Hon. John Gerretsen).
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Before a building may be used or occupied, a building inspector must issue either a Partial 
Occupancy Permit or a Final Occupancy Permit.15 16 Occupancy Permit requirements are 
set out in Division C, Part 1, Article 1.3.3.1 of the Building Code. None of the Occupancy 
Permit requirements listed in the Building Code relate to energy efficient construction.

On this basis, we conclude that municipalities do not have the authority to link occupancy 
permits to energy efficiency construction through site plan or subdivision agreements.

2. Municipalities do not have the authority to require that energy efficiency be 
to one standard brand to the exclusion of other approved equivalent 
standards

Municipalities are creatures of statute. Consequently, municipalities may only exercise 
such powers they have been granted by the province. The statutory scheme created by 
the province through the BCA, the Building Code, the Planning Act and the Municipal Act, 
200V6 that is set out above clearly limits the scope of municipalities’ authority when it 
comes to matters related to the construction of buildings.

Notably, one of the purposes of the Building Code pursuant to s. 34(5) of the BCA is to 
establish “processes for the enforcement of the standards and requirements”. Requiring 
that energy efficiency be to one standard brand, for example, Energy Star, to the 
exclusion of other approved equivalent standards unlawfully trenches on the provincial 
authority expressly contained in the BCA.

The Competition Act, R.S.C. 1985, c. C-34 does not apply to municipalities. It only applies 
to the conduct of businesses in Canada.

3. The City of Toronto does not have authority under the Planning Act or the 
City of Toronto Act, 2006 to adopt all of the policies contained in its “Green 
Standard” related to the construction of buildings

The Toronto Green Standard (“TGS”) is ultra vires the City’s legislative authority

The Toronto Green Standard (“TGS”) is a set of performance measures put in place by 
the City of Toronto’s (the “City”) for the purpose of “greening development practices” by 
imposing energy performance targets for new development. The TGS has two “tiers”: Tier

15 Subsection 11 (1) of the BCA provides:

11. (1) Except as authorized by the building code, a person shall not occupy or use 
a building or part of a building that is newly erected or installed or permit it to be 
occupied or used until the requirements set out in this section are met.

16S.O. 2001, c. 25.
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1 is mandatory set of standards enforced through the site plan control process; Tier 2 is a 
higher, voluntary standard with a financial incentive.17

TGS Tier 1 requires that building applications must demonstrate a 15% energy efficiency 
improvement over the Building Code.18

The City enacted its “Green Standard" (the “TGS”) in 2008, purportedly pursuant to its site 
plan control powers under the City of Toronto Act, 2006,19

The City of Toronto Act, 2006 sets out a nearly identical scheme for the City’s site plan 
control powers as is found under section 41 of the Municipal Act, 2001, described above. 
Subparagraph 114(5)2(iv) and subsection 114(6) of the City of Toronto Act, 2006 state:

114. (5) No person shall undertake any development in an area designated 
under subsection (2) unless the City or, where a referral has been made 
under subsection (15), the Ontario Municipal Board has approved one or 
both, as the City may determine, of the following:

2. Drawings showing plan, elevation and cross-section views for 
each building to be erected, except a building to be used for 
residential purposes containing less than 25 dwelling units, which 
drawings are sufficient to display,

iv. matters relating to exterior design, including without 
limitation the character, scale, appearance and design 
features of buildings, and their sustainable design, but only 
to the extent that it is a matter of exterior design, if an official 
plan and a by-law passed under subsection (2) that both 
contain provisions relating to such matters are in effect in 
the City, and

(6) The following matters are not subject to site plan control:

3. The manner of construction and construction standards.

17 City of Toronto, “Toronto Green Standard" online:
http://www1.toronto.ca/wps/portal/contentonlv?vqnextoid=f85552cc6606141 OVqnVCMI 0000071 d6 
0f89RCRD .

18 City of Toronto, “Tier 1 Checklist & Standards: Planning Application Requirements” online: 
http://www1.toronto.ca/wps/portal/contentonlv?vqnextoid=42350621f316141 OVqnVCMI 0000071 d6 
0f89RCRD&vanextchannel=f85552cc6606141 OVqnVCMI0000071 d60f89RCRD . See also City of 
Toronto “Energy Report Terms of Reference” online:
http://www1 .toronto.ca/static files/CityPlanninq/PDF/enerqy.pdf.

19 City of Toronto, “Staff Report - Toronto Green Standard Update: Performance Measures for 
Sustainable Development” (October 30, 2008), online:
http://www.toronto.ca/leqdocs/mmis/2008/pq/bqrd/backqroundfile-16862.pdf.
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Just as with the site plan control powers granted to municipalities generally pursuant to 
the Planning Act, the site plan control provisions in the City of Toronto Act, 2006 related to 
sustainable design are limited to matters of design and do not extend to the manner or 
standard of construction.

However, section 108 of the City of Toronto Act, 2006, creates a specific carve out 
permitting the City to pass a by-law requiring and governing the construction of green 
roofs or alternative roof surfaces. This section provides that the City may pass such a by
law, as long as it does not conflict with certain provisions of the BCA, and specifically 
notes that a by-law passed under this section prevails over the Building Code despite s. 
35 of the BCA. Section 108 of the City of Toronto Act, 2006 states:

108. (1) Without limiting sections 7 and 8, those sections authorize the City 
to pass a by-law requiring and governing the construction of green roofs or 
of alternative roof surfaces that achieve similar levels of performance to 
green roofs if the provisions of the by-law do not conflict with the provisions 
of a regulation made under the Building Code Act, 1992 respecting public 
health and safety, fire protection, structural sufficiency, conservation and 
environmental protection and the requirements respecting barrier-free 
access.

(2) A by-law under subsection (1) prevails over a regulation made under 
the Building Code Act, 1992, despite section 35 of that Act.

(3) For the purposes of subsection (1),

“green roof” means a roof surface that supports the growth of vegetation 
over a substantial portion of its area for the purpose of water conservation 
or energy conservation.

Expressio unius est exclusio alterius is a rule of statutory interpretation which provides 
that matters that a legislature has not mentioned in a statutory scheme were not intended 
to be included. The expressio unis rule is appropriately applied in the case of the City’s 
authority in relation to the BCA.

Since the province granted explicit authority to the City to pass a by-law in relation to 
green roofs and created an explicit carve out for this purpose from s. 35 of the BCA, 
subparagraph 114(5)2(iv) and subsection 114(6) of the City of Toronto Act, 2006 do not 
have a similar carve out and must necessarily be read as being subordinate to the BCA. 
In other words, the City’s authority in relation to site plan approval is limited to those 
matters that are not already dealt with in the BCA and the Building Code.

On this basis, we conclude that the provisions of Tier 1 of the TGS requiring a 15% 
energy efficiency improvement over the Building Code are therefore beyond the City’s 
powers under the City of Toronto Act, 2006.

On December 1, 2008, City Council adopted City staff’s recommendation that it “request 
the Province to amend the City of Toronto Act to provide the ability or the City to require 
energy efficiency measures that exceed the levels set out in the Ontario Building Code
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(OBC).”20 We note that the province has made no such amendment to the City of Toronto 
Act, 2006.

4. Bill 68 will have only limited impact on municipalities’ powers to regulate the 
energy efficiency of buildings

Bill 68, Modernizing Ontario’s Municipal Legislation Act, 2017 was introduced for first 
reading on November 16, 2016. The Bill received second reading on March 23, 2017 and 
has been referred to the Standing Committee for Social Policy for detailed consideration 
and hearings. A list of current members of the Legislature serving on that Standing 
Committee can be accessed at the following link: http://www.ontla.on.ca/web/committee- 
proceedings/committees detail members.do?locale=en&detailPaqe=members&ID=7349.

Bill 68 proposes amendments to several different acts, including the Municipal Act, 2001 
and the City of Toronto Act, 2006. Certain proposed amendments allow municipalities to 
create by-laws relating to climate change.

Bill 68 proposes an addition to the Municipal Act, 2001, which contemplates granting 
municipalities the authority to “require the construction of green roofs or alternative roof 
surfaces”. Section 5 of Schedule 1 of the Modernizing Ontario’s Municipal Legislation Act, 
2017 proposes to amend the Municipal Act, 2001 by adding the following section after the 
heading “Structures, Including Fences and Signs”:

Environmental standards; construction of buildings

97.1 (1) Without limiting sections 9, 10 and 11, those sections authorize 
a local municipality to pass a by-law respecting the protection or 
conservation of the environment that requires buildings to be constructed in 
accordance with provisions of the building code under the Building Code 
Act, 1992 that are prescribed under that Act, subject to such conditions and 
limits as may be prescribed under that Act.

(2) Despite section 35 of the Building Code Act, 1992, if there is a 
conflict between that Act or the building code under that Act and a by-law 
to which this section applies, that Act or the building code prevails.

(3) Without limiting sections 9, 10 and 11, the power described in 
subsection (1) includes the power to require the construction of green roofs 
or of alternative roof surfaces that achieve similar levels of performance to 
green roofs.

20 City of Toronto, “Agenda Item PG20.6: Toronto Green Standard Update - Performance 
Measures for Sustainable Development" (December 1, 2008) online: 
http://app.toronto.ca/tmmis/viewAqendaltemHistorv.do?item=2008.PG20.6 .
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(4) For the purposes of subsection (3),

“green roof” means a roof surface that supports the growth of vegetation 
over a substantial portion of its area for the purpose of water conservation 
or energy conservation.

Bill 68 proposes an amendment to the City of Toronto Act, 2006, authorizing the City to 
pass a by-law respecting the protection or conservation of the environment requiring 
buildings to be constructed in accordance with the Building Code and BCA. The 
amendment specifies that in the case of a conflict between such by-law and the Building 
Code or the BCA, the Building Code and BCA supersede the municipal by-law.

Section 9 of Schedule 2 of the Modernizing Ontario’s Municipal Legislation Act, 2017 
proposes to add the following section to the City of Toronto Act, 2006:

108.1 (1) Without limiting sections 7 and 8, those sections authorize the 
City to pass a by-law respecting the protection or conservation of the 
environment that requires buildings to be constructed in accordance with 
provisions of the building code under the Building Code Act, 1992 that are 
prescribed under that Act, subject to such conditions and limits as may be 
prescribed under that Act.

(2) Despite section 35 of the Building Code Act, 1992, if there is a 
conflict between that Act or the building code under that Act and a by-law 
to which this section applies, that Act or the building code prevails.

(3) Without limiting sections 7 and 8, the power described in subsection 
(1) includes the power to require the construction of green roofs or of 
alternative roof surfaces that achieve similar levels of performance to green 
roofs.

(4) For the purposes of subsection (3),

“green roof” means a roof surface that supports the growth of vegetation 
over a substantial portion of its area for the purpose of water conservation 
or energy conservation.

Evidently, the province proposes to provide for municipal authority to pass by-laws in 
relation to the construction of energy efficient buildings; however this is an extremely 
narrow broadening of municipal powers. The proposed amendments to the Municipal Act, 
2001 and City of Toronto Act, 2006 serve to underline that the intention of the province is 
to continue to regulate all aspects of building construction in Ontario under the BCA and 
the Building Code and that these will prevail over municipal by-laws.

CONCLUSIONS

Based on the foregoing, it is our conclusion that municipalities do not have the authority to 
impose on land developers/builders a construction standard for energy efficiency which 
exceeds the Building Code.
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As set out above, environmental sustainability measures related to the construction of 
buildings is explicitly contemplated in the Building Code, including Supplementary 
Standards SB-10 and SB-12. Sections 41 and 51 of the Planning Act do not grant 
municipalities the authority to regulate energy efficiency construction as part of their site 
plan control or draft plan of subdivision processes. In fact, the manner and standard of 
construction are expressly excluded from the site plan control provisions in section 41. 
Moreover, we conclude that municipalities do not have the authority to link occupancy 
permits to energy efficient construction.

We also conclude that municipalities do not have the authority to require that energy 
efficiency be measured according to one particular brand to the exclusion of other 
approved equivalent standards that are set out in the Building Code. However, this is not 
a contravention of the Competition Act21 as the Competition Act does not apply to 
municipalities.

Like other municipalities, the City does not have the authority to impose construction 
standards for energy efficiency through the TGS. TGS's requirement under Tier 1 that 
building applications must show a 15% energy efficiency improvement over the Building 
Code is ultra vires the City’s authority. We conclude that the City of Toronto Act, 2006 
does not grant the City of Toronto enhanced legislative power in relation to construction of 
buildings.

Finally, we conclude that the proposed amendments to the Municipal Act, 2001 and the 
City of Toronto Act, 2006 contained in Bill 68 will only have limited impact on 
municipalities’ powers to regulate energy efficient construction of buildings.

Should you have any questions or wish to discuss any of the information herein, please do 
not hesitate to contact the undersigned.

Yours truly,

AIRD & BERLIS LLP

LFL/MTB

28397922.3

21 R.S.C. 1985, c. C-34.
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